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Abstract:

The relevance of the study is due to the fact that not a single sovereign country agrees to allow uncontrolled commercial
activity of foreign airlines on its territory. Hence the need for a clear international legal regulation of the rights to carry out such
commercial activities. In this context, the article aims to analyze the main forms and methods of commercial activity. Leading
approach to the study of this problem is the descriptive method that has afforded revealing peculiarities of terms of commercial
agreements and proposed air fares. The materials of the paper imply the practical significance for the university teachers of
the economic and legal specializations.

Keywords: commercial activity; commercial agreements; air fares; contract of carriage; price policy.
JEL Classification: F20; F50; K33.
Introduction

All air transport activities are an orderly process regulated by special provisions of the international and domestic
level. Each year, the number of documents providing legal support for transportation activities is growing, but the
Warsaw and Chicago conventions invariably remain the main documents regulating air transportation. The main
activity of air transport is the transportation of passengers. The volume of passenger traffic in each country depends
on its economic condition, therefore it is natural that the leading countries in the world in terms of passenger air
traffic are the countries with the maximum economic indicators of their development: USA, UK, Germany, Japan,
China. No aviation company is interested in obtaining only the right to fly in the airspace of other countries. It is
interested in carrying out international transportation and receiving corresponding income for them. For this, the
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airline must have the right to land, unload and take on board passengers, cargo and mail in the territory of those
countries to which it flies.

Appendix 6 contains the Standards and Recommended Practices adopted by the International Civil Aviation
Organization as the minimum standards for the operation of aircraft by operators authorized to perform international
commercial air transport. These international commercial air services include scheduled international flights and
occasional international flights operated for a fee or for hire. So, Appendix 6 describes, commercial air
transportation is the flight of an aircraft for the transport of passengers, goods or mail for a fee or for hire (Appendix
6 of the Chicago Convention on Aircraft Operation 2017).

The Law of Kazakhstan dated July 15, 2010 ‘On the Use of the Airspace of Kazakhstan and the Activities
of Aviation’ defines the concept of commercial air transportation as the activity of legal entities in the transportation
of passengers, baggage, cargo and mail items by civil aircraft for a fee or for hire in accordance with an air carriage
agreement (The Law of Kazakhstan... 2010; Atanelishvili and Silagadze 2018). Civil aviation used for a fee or for
hire is recognized as commercial aircraft (Rusu and Soare 2018).

Also, the law determines that airlines that have a valid operator’s certificate have the right to carry out air
transportation of passengers, baggage, cargo and mail for paid or self-employed (commercial air transportation)
scheduled and non-scheduled flights. If the operator stops commercial air transportation for more than six months,
the authorized body in the field of civil aviation revokes the certificate of the operator.

1. Features of Commercial Air Transportation

Commercial air transportation is carried out on the basis of an air transportation agreement. The air transportation
agreement is certified by the execution of transportation documents issued by the airline or its authorized persons
(agents). Commercial air transportation of passengers, baggage and cargo is carried out in accordance with the
Rules for the transport of passengers, baggage and cargo by air, approved by the authorized body in the field of
civil aviation. Under commercial activities in air transport should be understood as a set of measures aimed at
selling their activities in order to obtain a certain profit (Information and legal system of regulatory legal acts of
Kazakhstan 2019).

Commercial activity has various forms and methods, but the main areas of commercial activity in air
transport are contractual work and pricing policy. It is the terms of commercial agreements and the proposed tariffs
for air transportation that determine the effectiveness of the airline. The commercial policy of each airline is
individual. There is no general formula for success. At the heart of the strategy and tactics of its behavior, each
enterprise determines its own priorities, based on a thorough marketing research of the air transportation market
and forecasting its conjuncture. The commercial policy of an airline should be very flexible. Being one of the
constituent parts of the global economy, air transport is largely subject to market fluctuations. A flexible commercial
policy will allow the airline to respond almost instantly to any changes in the market situation (Uniting Aviation: A
United Nations Specialized Agency 2019). Commercial activities in air transport largely depend on the activities of
airlines. And although the tactics and strategy of the commercial policy of each airline are individual, it is possible
to identify the main general directions inherent in commercial activities in air transport.

These areas are:

= maximum use of air freedoms,

= issues of commercial cooperation,

= pricing policy,

= improving transportation sales systems.

At the legislative level, the use of commercial aviation is regulated by order of the Minister for Investment
and Development of Kazakhstan dated March 27, 2015 No. 352 ‘On approval of the Rules for admitting airlines to
perform regular domestic commercial air transportation’, which uses the following basic concepts:

= local (intraregional) commercial air passenger transportation — this is commercial air passenger

transportation carried out between settiements within the same region;

= regional (intra-republican) commercial air passenger transportation is a commercial air passenger

transportation carried out between settlements located in different regions, or connecting settlements
with cities of republican significance, the capital.

The fundamental principle of international air law is the principle of the full and exclusive sovereignty of a
state over its airspace. In this regard, the implementation of flights to or through the territory of a state for
international transport is impossible without the express consent of this state. This provision is provided for by both
the Chicago Convention and the national legislation of each country. Intergovernmental agreements on air traffic
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are limited to defining only the basic principles and norms governing air services between the respective countries.
Their specification takes place in commercial agreements.

As arule, air service agreements explicitly provide, as a condition for starting flights on contractual lines, the
conclusion of commercial agreements to provide technical and commercial services for aircraft and passengers,
baggage, cargo and mail transported on them. It is also necessary to coordinate tariffs, schedules, and solve other
issues of cooperation in the operation of contractual lines (Rabinskiy and Vakhneev 2018). Mutual service
agreements were widely used in the fifties and sixties, when transportation was limited mainly to the third and fourth
air freedoms (between the partner countries of the agreement). Against this background, the Code-Sharing
Agreement (code-sharing), which is ‘code sharing’, which has gained widespread recently, looks quite promising.

In combination with the sharing of codes is carried out:

= blocking places;

= cooperation in baggage handling and/or ground handling, coordination in the development of flight
schedules;
coordination of the frequent flyer program,;
coordination of activities related to in-flight services;
coordination of the activities of technical services;
coordination of activities related to the procurement of fuel, on-board equipment and in the field of
insurance;
joint venture;
joint marketing;
sharing of airport facilities;
permission to use commercial transportation rights.

Airlines agree that one of them operates the flight, receives income and bears all the costs of its
implementation, and the other receives a block of seats on the flight of its partner. For this number of seats,
transportation is sold, and the airline operating the flight only transfers money overboard meals and passenger
fees. Approximately 90% of the revenue remains with the airline that received the block. Such an agreement is a
veiled form of payment of compensation for the right to operate flights on the airline and at the same time helps to
strengthen the image of the airline that has received a block of seats, since it is also designated as the carrier on
the specified airline (Imasheva and Doronina 2018; Akhmetshin et al. 2018b).

2. The Main Features of Commercial Rights

The concept of ‘commercial rights’ includes the right to carry out flights when flying and the conditions for its use.
The right to carry out transportation is granted between partner countries under agreements or from partner
countries under agreements to certain third countries, geographical regions. The conditions for using commercial
rights are primarily permissible volumes of traffic (frequency of movement, provided capacities, including in some
cases the types of aircraft that can be used, the possibilities and conditions for their replacement). Since sovereign
states act as the party providing the commercial rights and the user side (then these rights are delegated to the
designated airlines), the issue of commercial rights is decided by agreement between these states and is usually
agreed upon when concluding air service agreements.

Most often, the specific content of the commercial rights granted by the parties to each other, and the
conditions for their use are formulated in the annex to the agreement or in special protocols that form an integral
part of it and are reviewed and specified from time to time. Moreover, further coordination of amendments and
additions to the relevant agreements may be entrusted to interested governments and their civil aviation
departments (Kolosov and Krivchikova 2000; Akhmetshin et al. 2018a). Designated by their governments for flights
on contractual lines of an airline, using the appropriate commercial rights, they can enter into pool agreements or
adhere to a certain procedure for regulating the amount of income derived from the use of commercial rights. There
may also be cases where the use of commercial rights will have to pay certain compensation. Some countries
sometimes resort to the requirements of such monetary compensations as a ‘compensation’ for the fact that they
themselves do not use the commercial rights granted to them.

Exchange of commercial rights under air services agreements is usually done ‘in a package’. The volume
(package) of all rights granted by one party to the other side must be balanced with the volume (package) of rights
granted by this party to the first side. In this case, not only real, but also predicted benefits from the rights obtained
can be taken into account. Commercial rights, for the convenience of using them, are conditionally divided
depending on their volume into several categories (classes) and are called ‘air freedoms’. Five of them were
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formulated at the Chicago Conference in 1944 with the development of transit and international air transport
agreements. Sixth and seventh freedoms appeared later (Imasheva 2017; Amirgaliyev et al. 2017).

In turn, these seven air freedoms can be divided into three groups: (1) auxiliary air freedoms, ensuring the
passage of the territory of states lying on the flight route to third countries (first and second air freedoms); (2)
primary air freedoms, providing transportation between partner countries by agreement (third and fourth air
freedoms); (3) secondary air freedoms, allowing transportation from partner countries by agreement to third
countries (fifth, sixth and seventh air freedoms). If the country with which air traffic is established does not have a
common border with the state, then flights may be carried out:

(1) using freedom of flight over the open sea to those countries, flights to which can be performed over
the open sea, and, therefore, do not require the permission of any state; they also include flights using
the right to fly through international straits, taking into account the status of each such strait;

(2)  with the permission of the countries lying on the flight route; such permission may include the right to
use the first or second air freedoms; both of them are of an auxiliary character, since they ensure the
passage of the territory of the partner country by agreement when flying to third countries; this implies
that transportation is carried out to these third countries (they are usually specifically specified in the
agreement, as well as the frequency of flights).

Unlike primary, secondary commercial rights can be exercised only if there are agreements (permits) for
their use with both countries, transportation between which provide for the corresponding commercial rights. This
is their feature. The main objective of any air services agreement is to establish air services between the partner
countries by agreement. The first freedom of air is the right to carry out a transit flight without landing on the territory
of the state granting this right. In a transit agreement, this freedom is defined as follows: ‘Each Contracting State
shall grant to the other Contracting States...’

(1) preemptive right to fly through its territory without landing’. This freedom of air ensures the passage of

the territory of the state without landing on its territory and, therefore, does not contain any rights to
carry out transportation. At the same time, it allows transportation to third countries subject to
appropriate agreement with these countries. This is its auxiliary character. By itself, taken separately,
not supported by agreements with third countries providing for the transport, it does not matter.
The second freedom of air is the right to carry out a transit flight through a foreign territory with landing
for non-commercial purposes on the territory of the state granting this right. In a transit agreement, this
freedom of air is defined as follows: ‘Each Contracting State shall grant to the other Contracting
States...".

(2) the pre-emptive right to land for non-commercial purposes’. The wording of the definition of the second
freedom of air from the Transit Agreement is somewnhat different from the definition based on practice.
The transit agreement speaks only about landing for non-commercial purposes and does not say about
the passage of territory, since it is understood that this agreement applies as a whole, that is, its
participants provide each other with the first freedom — the passage of the territory, and the second —
landing in non-commercial purposes in this territory (Imasheva 2017; Hasan et al. 2016). In practice,
when concluding bilateral agreements, both of these freedoms acquired independent significance and
can be granted separately: either only the passage of territory without landing, or the passage of
territory with non-commercial landing at certain points. There are also cases when the first freedom is
granted — when flying to one country and the second freedom — when flying to other countries. Finally,
both of these freedoms can be granted simultaneously. The third freedom of air is the right to disembark
passengers in a foreign territory and unload cargo and mail taken on board an aircraft in the territory
of a state whose nationality it has. The fourth freedom of air is the right to accept passengers traveling
to the territory of a state whose nationality the aircraft has, as well as cargo and mail transported there,
in foreign territory. These freedoms, as a rule, are not separately granted. In the Agreement on
International Air Transport, these freedoms are defined as follows: ‘Each Contracting State shall grant
to the other Contracting States...".

(3) the preemptive right to unload passengers, mail and cargo, taken on board in the territory of the state,
the nationality of which the aircraft has.

(4) the preemptive right to take passengers, mail and cargo with destination on the territory of the state
whose nationality the aircraft has on board” (Imasheva 2017). This definition is accompanied by a
disclaimer that such rights apply only to such transportations that are carried out ‘on reasonably direct
routes to or from the state whose nationality the vessel has’, that is, they cannot be applied to complex
combined routes. As follows from the above texts, the definition of air freedoms under the Agreement
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on International Air Transport can be interpreted in such a way that we are talking about transportation
having their respective countries of origin and destination. In fact, practice understands these air
freedoms in such a way that it refers to the right of the carrier to carry out transportation between the
countries concerned, and the transportation itself can begin and end in completely different countries.
All air services agreements concluded by Kazakhstan provide for the simultaneous and mutual use of
the third and fourth air freedoms. The use of these freedoms is usually limited in scope by determining
the frequency of movement, types of aircraft used, in some cases, by setting the quota of seats used
for a certain period, etc. Participation in the transportation of routes and sections of routes lying outside
the borders of the carrier country, as well as passing through its territory, but connecting points in third
countries, is becoming an increasingly important role in the development of international air transport.
Being secondary in nature — complementary to the main, primary transportation, providing
transportation needs from one country to another, transportation between the partner country by
agreement with third countries increases load and, therefore, the carrier’s income contributes to better
servicing the clientele of air transport, creating additional transportation opportunities to the services
of national carriers (Imasheva et al. 2018; Prodanova et al. 2019).
Depending on the nature and characteristics of this type of transportation, they belong to the fifth, sixth
or seventh air freedoms. The Fifth freedom of air — the right to accept in the territory of the partner
country by agreement passengers traveling to the territory of a third state, as well as the goods and
mail addressed there, and the right to drop off passengers and unload goods and mail coming from
any such territory to the partner country by agreement.In an agreement on international air transport,
the fifth air freedom is defined as follows: ‘Each Contracting State shall grant to the other Contracting
States...".

(6) the preemptive right to board passengers, mail and cargo with a destination in the territory of any other
Contracting State and the preemptive right to unload passengers, mail and cargo arriving from any
such territory’ (Imasheva 2017; Kholod et al. 2019).

This definition also includes the previous reservation to the third and fourth freedoms on direct routes.The
Fifth Air Freedom applies both between points in countries on the route of flight (intermediate points) and points in
the partner country by agreement, and between points in the partner country by agreement and points in countries
beyond its borders. The full rights of the fifth air freedom (‘any third countries’) are extremely rare. Typically, specific
third countries are specified, points in them, less often — geographical regions. The volume of traffic (frequency of
flights, types of aircraft, etc.) is also determined.

In practice, sometimes truncated fifth freedom is used (the so-called ‘stopover’ — a stop at a point located
on the flight route, with the right to continue transporting passengers to their destination in third countries). The
difference of its full fifth freedom of air is that it is impossible to transport passengers from the partner country by
agreement to a third country or vice versa, for which the point in the partner country by agreement is the point of
departure or destination. You can only transport a passenger making a stop at this point and, therefore, involved in
transportation in some other country.

The Sixth freedom of air — the right to transport passengers, cargo and mail between the partner country by
agreement and the third country through its territory. The fundamental difference between the fifth and sixth freedom
of air is that in case of the fifth freedom, the main load carried on an aircraft is the load on the third and fourth
freedoms, and transportation from the partner's country to the third country by agreement has an additional
character. With the sixth freedom, the main load is transportation from the partner country to the third country by
agreement, participation in transportation between the international transportation markets that are outside the
borders of ‘your country’, and transportation on the third and fourth air freedoms is additional. The frequency and
types of aircraft in this case are also often regulated by agreement. When operating lines using the rights of the
sixth freedom, it may be practical to conclude pool agreements with partners for the operation of lines, which allows
you to streamline the distribution of income (Marcov 2017; Stroe et al. 2017; Turcanu and Moraru 2017; Lozici-
Brinzei et al. 2017; Stroe and Andrei 2017; Rusu 2017).

The Seventh air freedom — the right to transport passengers, cargo and mail between the partner country
by agreement and third countries, bypassing its territory. At the same time, transportation between countries
interested in this is ensured in those cases when they themselves, for whatever reason, are not able to fulfill them.
There is another type of commercial right — the so-called ‘cabotage’. In literature, it is sometimes called the eighth
freedom of air. This is air transportation between points in the same foreign state. The right to carry out such
transportation is extremely rarely granted to foreign carriers. None of the air services agreements concluded by
Kazakhstan provide for such rights. Article 7 of the Chicago Convention expressly provides for the right of the state

2619



Journal of Advanced Research in Law and Economics

to refuse permission for such transport. The division of cabotage into eighth and ninth air freedom is also used.
Eighth freedom (‘sequential cabotage’) refers to domestic transportation on the relevant section of an international
airline. Ninth freedom (‘autonomous cabotage’) is understood as internal transportation carried out along a route
that completely passes through the territory of the state granting this right.

Conclusions

One of the main strategic tasks of managing air transport production is to attract a clientele and possibly fully satisfy
its needs with a simultaneous economic effect for the air carrier itself. Demand for air transportation is closely
dependent on the size and mobility of the population, annual per capita income, social structure, national, domestic
characteristics and traditions, state policy in the field of aviation and other modes of transport, geographical location
and climatic conditions of the area served by this airline, competition conditions for airlines and ground modes of
transport, speed and comfort of aircraft, the level of passenger service at airports, etc.

Air transport was the last to be included in the number of universal vehicles, but it is of great importance for
international transport. It is estimated that although only 1% of the world's cargo is transported by air, the total cost
of such goods is between 20% and 30% of the total cost of all goods transported. Nowadays, air transport consists
of modern aircraft, capable of flying over great distances without refueling and stops, which was completely
impossible in the past. As a result, non-stop transatlantic flights are now being carried out, and in the future flights
will be carried out over long distances.

The state and development of air transport has an impact on many aspects of socio-economic relations,
including on ensuring the national security of states. The last decade has clearly demonstrated that, in addition to
the state of the economy, the industry management system has a significant impact on the functioning of air
transport. The nineties of the last century were for some countries a kind of ‘black stripe’ for air transport. However,
after the recession in the 90s. of the last century, air transport began to recover. The statistics of the last three
years allow us to optimistically assess the prospects for the commercial use of air transport. Sustainable growth in
recent years in the main sectors of the economy, the growth of GDP of states, create the basis for a positive
assessment of the growth rate of air transport. However, rising fuel prices also affect the value of tariffs — airlines
are forced to increase tariffs, and a further increase in fuel prices, according to experts, will lead to a further increase
in tariffs, which will affect the volume of air transport.
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